288	TORTS
of careless driving, his act was not innocent. Such a surprising
decision might not have been given by an English court, but it
at least illustrates what inelegant results may be reached unless
'not justifiable* is equated with 'actionable*.
Extent to     If Machado v. Fontes is to be taken as representing the
*ich modern law, it must be said that an act committed abroad is
y'on justifiable unless it is either tortious or criminal by the lex loci
e*J™ delicti commissi. If, on the other hand, the decision is^ ultimately
£'/ repudiated, the reasonable principle will then obtain that the
defendant is not liable in England to pay damages for a foreign
tort unless he has committed an actionable wrong according to
the lex loci delicti commits*.1 Whatever view of the decision may
ultimately be taken by the courts, it is at any rate clearly
established that an action will not be sustainable in England for
an act which, according to the lex loci delicti commissi,
(a) creates no liability whatsoever; or
(£) is one for which the defendant has a valid defence; or
(<:) is one which has been legalized by some competent
authority; or
(^) is one which does not create a liability in tort for damages.
(a) no If the act of the defendant creates no liability whatsoever
according to the law of the place where it was committed,
there is no liability that can be enforced in England. This will
be the case, for instance, if an act such as enticing away a wife
or a servant, which is tortious by English law, is not regarded
as wrongful in the foreign country.2 Thus in The Mary Moxham :3
It was successfully pleaded to an action brought against the owners of
an English ship, which had damaged a pier in Spain, that by Spanish
law the master and mariners were alone liable, to the exclusion of the
owners, for negligent navigation.
1	In Koop v. Bebb (1951), 84 Com. L.R. 629; Morris, Cases on Private Inter-
national Law, the High Court of Australia concluded its review of Machado v.
Fontes with these words: 'It seems clear that the last word has not been said on
the subject, and it may be the true view that an act done in another country should
be held to be an actionable wrong in Victoria if, first it was of such a character
that it would have been actionable if it had been committed in Victoria, and
secondly, it was such as to give rise to a civil liability by the law of the place where
it was done. [Italics supplied.} Such a rule would appear to be consonant with all
the English decisions before Machado v. Fontes and with the later Privy Council
decisions.' See, for example, Canadian Pacific Railway v. Parent, [1917] A.C.
195*205.
2	SchmithoiF, English Conflict of Laws (3rd ed.), p. 154.
3	(I$76), i PJX 107.

